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I'M THRILLED TO BE A PART OF WEPC AS THE WORLD EMBRACES THE IMPORTANCE OF HUMAN CONNECTION AND WE FULLY RETURN
TO IN PERSON MEETINGS. IT HAS BEEN WONDERFUL TO RECONNECT WITH OUR MEMBERSHIP AT OUR MONTHLY MEETINGS.

WE HAVE SOME BIG CHANGES COMING UP FOR THE 2023-2024 FISCAL YEAR. TO KEEP OUR DUES REASONABLE, WE WILL BE
ELIMINATING THREE (3) OF OUR MONTHLY MEETINGS, IN JUNE, OCTOBER AND APRIL. THE BOARD HOPES THIS WILL ALSO MAKE IT
EASIER TO PRIORITIZE ATTENDING WITH FEWER MEETINGS. SOCIALIZING WITH OUR MEMBERS IS A TRUE GIFT OF BELONGING TO WEPC
AND I'M DELIGHTED WE KEPT OUR SOCIAL EVENTS IN JULY, DECEMBER AND FEBRUARY.

THANK YOU TO KEVNE SHARPE FOR SOURCING OUR BEAUTIFUL NEW INSULATED MUGS WITH THE WEPC LOGO (AND TO THE BOARD
FOR CHOOSING THIS DESIGN)! THIS BEAUTIFUL MUG CAN BE YOURS IF YOU HELP A NEW MEMBER SIGN UP WITH WEPC OR FOR
PURCHASE ON OUR WEBSITE..

OUR MEMBERSHIP NUMBERS WENT DOWN AS THE PANDEMIC FORCED US OUT OF REGULAR MEETINGS, AND WE ARE
HOPING TO RETURN TO MORE ROBUST MEMBERSHIP. PLEASE INVITE A FRIEND TO JOIN US! IN ADDITION TO OUR REGULAR
MEETINGS, THE SOCIALS PROVIDE MORE TIME TO RECONNECT WITH OUR EXISTING MEMBERS AND INTRODUCE NEW
PEOPLE TO OUR GROUP — IT'S ALWAYS AN OUTSTANDING TIME WITH GREAT COMPANY! SPECIAL THANKS TO OUR
HOSPITALITY COMMITTEE, COURTNEY BINE AND KEVNE SHARP, FOR PLANNING GREAT EVENTS AT CARBOY WINERY
OVER THE HOLIDAYS, THE VERY UNIQUE GALANTINE'S DAY EVENT AT HINEMAN AUCTION HOUSE, AND THE SUMMER
SOCIAL AT BIGSBY'S FOLEY — EACH WERE MEMORABLE EVENTS THAT GARNERED APPRECIATION FROM CURRENT
MEMBERS AND BROUGHT IN NEW MEMBERS EXCITED TO JOIN WEPC.

A BIG THANK YOU TO ALL OUR BOARD MEMBERS FOR THE 2022 — 2023 YEAR AND THE HOURS THEY VOLUNTEER TO
MAKE OUR ORGANIZATION A SUCCESS: JESSICA BECK AND ELIZABETH MECK FOR SECURING GREAT SPEAKERS AND
PROGRAMS; TO KAYLA NELSON FOR HANDLING MEMBERSHIP AND WRANGLING OUR NAMETAGS; TO KELLY ST. GEORGE
AND CAROLINE THOMPSON FOR PROMOTING WEPC AS OUR PUBLIC RELATIONS TEAM; TO JENNE TREMBLEY FOR HER
MANY YEARS AS OUR OUTSTANDING NAEPC LIAISON. SPECIAL THANKS ALSO TO OUR OUTGOING PRESIDENT RAQWIN
YOUNG KRIZAN, SECRETARY NATALIE GUARD AND TREASURER ANGELIA MCGILL.

PLEASE DON'T HESITATE TO PROPOSE TOPICS YOU WANT TO HEAR MORE ABOUT, AND TO SUBMIT NEWS OR PICTURES
FOR OUR NEWSLETTER. | AM LOOKING FORWARD TO ALL THE PROMISE A NEW YEAR HOLDS FOR US AS AN
ORGANIZATION AND FOR OUR MEMBERSHIP TO GET RECONNECTED AT OUR MONTHLY MEETINGS (AND DON'T FORGET —
NO MEETINGS IN JUNE, OCTOBER AND APRIL).



"IF SOMETHING WON'T
MATTER IN S YEARS,
DON'T WASTE MORE

THAN 5 MINUTES
WORRYING ABOUT IT
NOW."

MEMBER SPOTLIGHT:
COURTNEY BINE, ESQ. / GANT LAW, LLC

Professional Life

I am currently an associate attorney with Gant Law out of Greeley, Colorado. At the firm, | have the opportunity to work
remotely, which allows me to serve the Weld and Larimer counties in probate administration, litigation, protective procedures,
and estate planning. What | love most about my job is the fact that | get to leave my clients in a better position than when they
came into our office. Whether that is helping them get their first estate plan done and checked off their to-do list, or helping a
family member become a legal guardian for their elderly loved one, | enjoy the positive impact my role can bring to my clients.
Being a year into my legal career, | would say my goal is to learn as much as | can and eventually use that knowledge to start
my own private practice. If | can help families achieve that kind of peace of mind that allows them to fully grieve and remember
their loved one without a ton of “what ifs” floating around that | could be happy going to work every day.

OUTSIDE THE OFFICE

I have lived in three different time zones during my life. | grew up in the Midwest, moved to Florida for college, and then moved
to Colorado for law school. Denver, Colorado has been my favorite place to live in thus far. | have a big family and I love being
an aunt to my sister’s four beautiful babies; Jude, Lennon, Harrison, and Lucy. (some featured in my pictures because we just
went on family vacation) When I am not working, | enjoy spending my free time going on walks while listening to a podcast or
audiobook, doing a group fitness class, and watching new shows with my boyfriend, Matt. As for personal goals, | have always
wanted a pet dog of my own; | was the middle child so all our pets growing up were my older sister’s pets. | plan on getting a
cute dog in the next few months.

WEPC

I was first introduced to WEPC by Kim Raemdonck, who I had the pleasure of interning for during the summer between my 1L and
2L year. | was able to attend a couple of the meetings that were held on zoom because of COVID. What first attracted me to
WEPC was the idea of being able to connect with other women in the estate planning community. | was also curious to discover
what other types of resources, outside of the attorneys themselves, are avadilable to assist clients in curating their perfect estate
plan.




WEPC & Member News

YOUR 2023-24 LEADERSHIP TEAM

- PRESIDENT: KRISTIN DITTUS MEMBERSHIP COMMIITTEE: KAYLA NELSON / KEVNE SHARPE

« VICE PRESIDENT: CAROLINE THOMPSON PROGRAMS COMMITTEE: ~ JESSICA BECK / ALEXA TETZLAFF

. SECRETARY ELIZABETH MECK HOSPITALITY COMMITTEE COURTNEY BINE / ISABELLA CAMPBELL

. TREASURER ANGELIA MCGILL PUBLIC RELATIONS: KELLY ST. GEORGE / SANDRA LASKOWSKI

- PAST PRESIDENT RAQWIN YOUNG

WEPC IS A PROUD AFFILIATE OF NAEPC &
HONORED AS A 5-STAR COUNCIL MEMBER

NATIONAL ASSOCIATION OF

sg Estate Planners & Councils

The Association of Choice for Estate Planning Professionals

Member Benefits & Resources

NAEPC membership resources and education available: (Copy and Paste to access)
https://www.naepc.org/membership/benefits
https://www.naepc.org/membership/benefits/category/5

The following article is listed as a NAEPC 'Top Pick' from last month's NL
New RMD and QCD Planning Opportunities with Secure Act 2.0
with Flowcharts
https://www.naepcjournal.org/issue/42/new-rmd-qcd-planning-opportunities-from-secure-2/

Get Your AEP® designation with WEPC sponsorship
(education and history in planning requirements apply)
Contact our liaison Jenne Trembley for details


https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.naepc.org%2Fmembership%2Fbenefits&data=04%7C01%7CKelly%40coloradowealthgroup.com%7C1b5ade9cecb94b3f44a808da190c0b98%7Cce89075657774e48a5f7c0f1b3038be6%7C0%7C0%7C637849836942644124%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=Ro0HwCOnUE9nVNpNsH8EAtldtrWI1uhziY0Zp4D%2B1VU%3D&reserved=0
https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.naepc.org%2Fmembership%2Fbenefits%2Fcategory%2F5&data=04%7C01%7CKelly%40coloradowealthgroup.com%7C1b5ade9cecb94b3f44a808da190c0b98%7Cce89075657774e48a5f7c0f1b3038be6%7C0%7C0%7C637849836942644124%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=RiDFt5OVJyS5%2BWbxCBYi1NfFxuEMMmIgEUd4kH6XEbk%3D&reserved=0

WEPC & Member News

o Congratulations to Jessica Beck and her family, who recently welcomed Lila West
Dav1dson on 04/11/2023 (See photo'son p. 5)

o Congratulations to Holly VandeHoef, who recently welcomed Riley Emerson to her
famﬂy (See photo'son p. 5)

o Nora Roth, who is the current Office Manager at Human Network Systems (HNS) is
planning her retirement. She is currrently seeking her replacement at this small (10
person) private support and advocacy office for seniors and disabled adults. The
position is part-time (20-24 hrs/wk) and entails payroll, financials, HR, data
management and day to day operations. If you, or someone you know may be
interested, please fax resume and pay requirements to Erin Custer Dougher @ 303-
758-8501 or email hns@hnsden.com. Visit our website @ www.hnsden.com or call
Nora at 303-758-8182 for details.

o Special Thanks to fellow member Paula Constantine Young for contributing the
reprint of her article on Mental Health Certifications that was previously featured
in Colorado Lawyer magazine December 22!

INVITE A GUEST - IF THEY JOIN AS A MEMBER, YOU GET:

If you have News/Events you would like to share with fellow members in a future WEPC
Newsletter, please reach out the Public Relations Commiittee!



Congratulations







Galentine's '23
Hindman Auctions
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Mental Health
Certifications

in Colorado

A Primer for Attorneys

=
BY PAULA CONSTAMNTAKIS YOUMG




This article discusses mental health certifications in Colorado

and their importance in guardianship, trust, and estate matters.

nowledge of Colorado'sprocedure for

securing involuntary treatment for

people with mental health disorders

isa valuable tool for estate planmning
attorneys whose clients are guardians, conser-
vators, or trustees with insufficient authority
to address a mental health crisis for a ward/
protected person or beneficiary. For attorneys
appointed to represent an individual in mental
health certification cases, understanding the
process and their clients’ rights is essential. In
Colorado, the certification process is codified
in CRS §§ 27-65-101 et seq., which cutline strict
procedural and confidentiality requirements
that, if not followed, can result in the certifica-
tion's termination.

This article discusses emergency 72-hour
holds, shorn-termmental health certifications,
court-ordered evaluations, and long-term care
and treatment. [t does not cover impositions of
legal disability for persons with intellectual and
developmental disabilities, oralcohol and drug
certifications, which are covered under CRS §§
27-10.5-102 et seq. and CRS §§ 27-80-101 et
seq., respectively.!

Mental Health Certifications

Mental health certifications are a mechanism
to provide immediate mental health treatment
to individuals who pose a threat to themselves
or others but who refuse to seek or accept
mental health treatment on their own. The
process usually involves an involuntary hold
and mental health evaluation at a treatment
facility, followed by a period of involuntary
hospitalization if certification is deemed nec-
essary by the evaluator. An individual who
objects to certification is entitled to a hearing
before a judge or jury, who will either uphold or
dismiss the certification. Ifan individual does
not initially meet the certification criteria, they

DECEMEBER 2022

may still meet the criteria for a court-ordered
evaluation that could laterlead to certification.
Unlike a guardianship or conservatorship pe-
tition, which canbe filed bya “person interested
in the welfare of the respondent,” only certain
medical professionals can certify an individual
forshort-termmental health treatment.* Mental
health certifications deprive a person’sliberty, so
the statutes must be strictly construed.* Though
individuals may equate their hospitalization to
incarceration and the certification to a criminal
proceeding, certifications are not criminal in
nature.
The scenario below illustrateshowand when
a guardianship/conservatorship and mental
health certification might be used in tandem
to assist an individual in need.
“Diane,” an elderly, widowed mother of
two adult daughters, lived alone in her
large home. She exhibited symptoms of
bipolardisorder and depression during her
marriedlife, but support fromher husband
helped keep these symptoms in check.
After he died and Diane retired from her
job, Diane's symptoms worsened and her
behavior became more erratic. For example,
she spent $30,000 on various iterns that she
claimed were gifts for others, but such gifts
were never delivered, and her neighbors
found her outside several times in freezing
temperatures while not properly dressed
for the cold. Diane also had untreated co-
lon disease and was at risk of continually
infecting herself due to her poor hygiene.
When Diane’s daughters questioned her
erratic behavior, she became angry.
Diane’s daughters obtained emergency
guardianshipand conservatorship to address
Diane's incapacity and need for financial
protection. A mental health certification was
also initiated because neither a guardian

COLORADO LAWYER | 49
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norconservatorcan force aw: II'(I.“]?L’l tected

person to undergo mental health treatment.

Guardianship/Conservatorship

versus Mental Health Certification
Tounderstand why mental healih certificalion
may be necessary, it can be helpful to first
consider the limitations of guardianships and
conservan II'HJIE])‘.\'.

A guardianship may be ordered for an
incapacitated adult, who is deemed a ward.”
A conservatorship may be ordered for an
individual who needs assistance managing
their assets; such person is deemed a protected
person.”In aguardianship or conservatorship
petition, the individual who is the subject of the
petition is termed the respondent.

The burden of proofin adult guardianship,

conservatorship, and mental health cortification

cases is by clear and convincing evidence, but

each proceeding requiresthe petitioner to satisfy
dillerent elements. In an adult guardianship, the
courl must lind that the ward is an incapacilated
personwhose physical health, safety, orself-care
needs cannot be met by less restrictive means,
including the use of appropriate and reasonably
available technological assistance. A guardian
has authority to make decisions regarding the
ward's support, care, education, and welfare.’

Inan adult conservatorship, the court must
find that the protected person is unable to
manage their property and business affairs
because of an inability to effectively receive
and/or evaluate information or to make and/
or communicate decisions, even with the
use of appropriate and reasonably available
technological assistance.” Once appointed,
a conservator has the authority to manage
the protected porson's finances and business

allairs.®
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Guardians and conservators do not have
the authority to consent to mental health
treatment ilgi!iTl'_\'l b | \\'Ell'[ilﬁ or E}l'i]ll’l'u‘{l []‘l‘l}‘i”[]ll‘:
will. Thus, in situations where a person needs
immediate mental health treatment but refuses
1o Hi""f‘l( or Fl{'['l“]ﬂ ﬂ'lil'l] treatment, a I1Il'.[11:"l|
health certification can be initiated.

Ina mental health certification, the respon-
dent must be found to be mentally ill after an
evaluation, and as a result of such mentalillness
is {1) a danger to self, (2) a danger to others, or
{3) gravely disabled. It also must be found that
the respondent either has not accepted, or is
not likely to remain in, voluntary treatment,
and that the respondent is incompetent to
participate effcctively in treatment decisions.

While both mental health certifications
and guardianship proceedings include pro-
fessional evaluations, these evaluations have
dillerent purposes.” The evaluation in a mental
health certification case assesses whether the
respondent requires mental health treatment
that can only be attained through a period of
involuntary hospitalization. In contrast, the
evaluation in a guardianship case determines
whether a person's cognitive and functional
limitations constitute incapacity to such a
degree that a guardianship is needed.

Certiflcation Steps

A certification can be initiated by peace officers,
medical doctors, psychologists, psychiatric
nurse practitioners, licensed clinical social
workers, or certain therapists/counselors.’”
Someone experiencing a mental health crisis
may be taken into custody for up to 72 hours
while an evaluation is completed. After the
evaluation, the person may be released or they
may be certilied [or shorl-lerm mental health

treatment for up to three months.

Emergency 72-Hour Hold
A 72-hour hold may be used for someone who
appears to have a mental health disorder and
Appears i‘[lJ'I{"l' o ]'i{‘. an imminent Ej.‘l[]gl‘l' Lo
themselves or others or to be gravely disabled.™
iravely disabled means the person is at risk
for substantial bodily harm, the worsening
of a serious physical illness, or significant
psychiatric deterioration due to self-neglect or



the inability to provide for their own essential
needs.

If the person poses an imminent threat to
themselves or others, part of the emergency
hold process includes taking the person into
custody and transporting them to a mental
health facility for evaluation.'® The evaluation
must be completed within 72 hours, and the
person must be either certified or referred for
services on a voluntary basis.

Court-Ordered Evaluation

A court may order a mental health evaluation
fora person who has routinely displayed dan-
gerous behavior, eventhough the behavior was
not observed by someone who can initiate a
certification and danger was not imminent.
This is helpful for clients who may have called
the police about a family member or friend who
needs to be certified, but the imminent danger
has passed when the peace officer arrives,
precluding the officer from taking the person
into custody for a mental health evaluation. In
such cases, the county attorney mental health
unit may be able to help.

Under CRS § 27-65-106, a person with an
alleged mental health disorder that causes
themto be adangerto selfor others, or gravely
disabled, may be court ordered to submit to
an evaluation. While many of the eriteria are
identical to those required for an emergency
hold, this section ofthe statute does not require
imminent danger. Therefore, it provides an
option for those who need to seek treatment
for a person who may be seriously mentally
ill but who cleverly can control their behavior
to avoid certification under CRS § 27-65-105.
Obtaininga court-ordered evaluationis a three-
step process:!®

1. Anindividual petitions the district court
(in Denver, the probate court) in the
county in which the respondent resides
or is present.

2. If the court grants the petition, an order
for mental health screening and writ of
assistance to aid with transport to a facility
will be issued. The order will include the
name ofa designated facility or the name
of a professional appointed to screen the
respondent.’’ Acopyofthe petition, state-

ment of facts, and order are then provided
to the appropriate lawenforcement officer
who will serve the respondent with these
documents when they are picked upand
transported to the evaluation. The county
attorney’s office can assist with scheduling
the appointment for the evaluation.

14

[f the person poses
an imminent threat
to themselves or
others, part of the
emergency hold
process includes
taking the person
into custody and
transporting them
to amental
health facility

for evaluation.
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3. After the evaluation iscomplete, a confi-
dential report is filed with the court and

a copy is provided to the respondent.
Though anyone can draft the petition, this
is usually done by the county mental health
attorney. The petitioner mmist include a staternent
of facts indicating that the respondent has a

DECEMBER 2022

mental health disorder and showing reasonable
grounds to warrant an investigation.'® Estate
planning attorneys may assist their clients
with gathering information for the petitionand
locating the county attorney mental health unit.

Once the petition is granted and the eval-
uation is completed, the evaluator will issue a
report that includes a recommendation as to
whether there is probable cause to believe that
the respondent meets criteria for a certification.
The report will also determine whether the
respondent would likely submit to an evaluation
voluntarily. If there is probable cause but the
respondent refusesto be evaluated, the court will
order the respondent to be taken into custody
and placed in a designated facility fora 72-hour
hold. The evaluating facility must follow certain
procedures to protect the respondent’s rights,
notably the right to counsel.’®

Evaluation Process

Once the respondent is admitted to a designated
facility, a licensed medical doctor or psychol-
ogist® must do the evaluation. If, during the
72-hour hold, the doctor determines that the
persondoes not require evaluation ortreatment,
the person must be released. Alternatively, if
the doctor believes the person can be properly
cared for without being hospitalized, the person
must be provided services ona voluntary basis.**
If, however, further evaluation and treatment
are necessaryand the person refuses voluntary
treatment, the person must be certified for
short-term treatment.*

Insome instances, a person may convince
the doctor that they will seek help voluntarily but
then fail to follow through. The doctoris unlikely
totalk to the person’s family members or friends
even if they specifically request communication
and have relevant information. Thus, the doctor
may be unaware of the person’s history. Some
people may be brought in multiple times before
theyare finally certified.

Respondent’s Rights after
Certification or Evaluation
Once a personisadmitted to a designated facility
and evaluated under CRS §§ 27-65-105 or -106,
the respondent may be certified for no longer
than three months of short-term treatment

| COLORADOLAWYER | 51
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under CRS § 27-65-107. A hospitalization of
three months is extremely rare. Most certified
individuals are hospitalized forup to 10 days,
depending on treatment progress.

Failure to meet certain requirements under
CRS § 27-65-107 can deprive the court of
jurisdiction and violate the respondent’s due
process rights. For example:

s Arespondent must be offered voluntary
treatment as an alternative to certifica-
tion. If a respondent refuses voluntary
treatment, or reasonable grounds exist
to believe that the respondent will not
remain in voluntary treatment, certifi-
cation occurs.

= The notice of certification and certifica-
tion must be signed by a medical doctor
or psychologist who participated in the
evaluation. Ifa nurse practitionerorsocial
worker signs the notice, it is not valid
unless it is also co-signed by a doctor.

» The notice of certification and certifica-
tion includes a physician’s statement,
which must state sufficient facts to es-
tablish reasonable grounds to believe
that the respondent has a mental health
disorder and as a result of such disorder,
is a danger to self, others, or is gravely
disabled.

= The certification must be filed with the
court within 48 hours of the evaluation,
excluding weekends and court holidays,
and the court must be inthe countywhere
the respondent resides or was present
when taken into custody.

s The certification must be personally
delivered to the respondent within 24
hours of certification.

Once certified, the respondent remains in
the custody ofthe facility. Theycan onlyleave
the facility with prior authorization and for
limited purposes, such as transfer to another
hospital for medical treatment. If, for example,
the respondent has a court date for a criminal
matter, they cannot leave the facility to attend
the proceeding. Staff at the facility will contact
the court and explain the certification.

Significant restrictions also exist regarding
the respondent keeping personal property,
making phone calls to anyone except the
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respondent’s court appointed attorneyor clergy,
and visitation by family or friends. There are
no restrictions for visits with counsel.

If the notice of certification and certifica-
tion for short-term treatment are deficient,
respondent’s counsel should file a motion to

14

The respondent’s
right and access
to legal counsel is
paramount. Once a
certification is filed
with the court, the
court must appoint
an attorney for the
respondent and
provide the attorney
a copy of the
certification.

29

dismiss. Insome cases, the county attorney may
agree to such a motion, If the certification is
dismissed, the respondent will be discharged
fromthe facility. Whether a new certification is
initiated depends on whether the respondent
is still considered a dangerto self, a dangerto
others, or gravely disabled.
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Attorney Appointment

The respondent’s right and access to legal
counsel is paramount. Once a certification is
filed with the court, the court must appoint an
attorney for the respondent and provide the
attorney a copy of the certification.* Either
the state or the respondent pays the attorney
fees, depending onthe respondent’s assets. The
attorney is responsible for notifying the court if
the respondent is indigent.

Depending on the respondent’s personal
relationships and circumstances, the attorney
may be the respondent’s sole contact outside
of the facility. Respondents often have many
questions, particularlyifthis isa first certification.
Unless the respondent objects, the attorney
should speak with a member ofthe respondent’s
care teammn to obtain their medical history. The
attorney can advocate for the respondent if, for
example, the respondent objects to a medication
and complains about serious side effects. Some
facilities have been investigated and/or closed
by the state for failing to comply with state
regulations, providing respondentsthe incorrect
diagnosis or treatment, or denying respondents
their rights.

A certification is a deprivation of an indi-
vidual's liberty and is by nature an emergency
proceeding.* Thus, the attorney should meet
with the respondent promptly to discuss the
respondent's right to object to psychiatric and
medical treatment and to advise them of their
rightsasa patient under CRS §§27-85-116 and
-117. Under the State Cournt Administrator’s Of-
fice billing requirements, an attorneyis expected
to make at least one visit with the respondent
at the facility. This has been a challenge during
the COVID-19 pandemic, but many facilities
will set up video visits for the respondent’s and
the attorney’s safety.

Access to Client Information and Records

The court clerk sends the order appointing
attorney to the treating facility. If the facility
does not receive the order, a copy sent by the
attorney will usually suffice to allow the attorney
access to the respondent’s records, including
records from other agencies, institutions, or
persons, and correspondence. While this order
serves as a medical release, untrained facility



staff will sometimes deny attorneys access to
the respondent or their information since the
attorney’s name does not appear onthe release
ofinformation (ROI ) inthe respondent’s chart.
Insuch cases, staffwho do not comprehendthe
puipose of the order may wrongly insist that
the respondent sign an ROI before providing
the attorney any information.

But an orderappointing attorneyabrogates
the need foran ROIL. Moreover, the requirement
ofan ROl defeatsthe purpose and effect ofthe
court order. It is unlikely that the respondent
knows the name of their court-appointed at-
torney; thus, theyhave noreasonto provide an
ROI. Ifthe facility will not honor the order, the
attorney should speak to the charge nurse or
facility directoror, in extreme cases, the facility’s
legal counsel. The attorney should follow up
with the facility’s administration regarding its
obligation to honor the order.

Physical Access to Respondent

Situations in which a respondent’s access to
counsel is restricted are fraught with consti-
tutional problems for the respondent and the
attorney. A respondent has a right to see their
attorney, clergy, or physician at any time.** These
rights may be denied only for good cause, and
the treating doctor must providethe respondent
and counsel the reason for the denial. *®

Sometimes, facility staff will mistakenly
informthe attorneythat they mayonlysee the
respondent during visiting hours, or they may
refuse to release the respondent from group
therapy to speak to the attorney. These are
unlawful restrictionsonthe respondent’'saccess
to their attorney. Whenthe attorney makesthe
initial call to the facility, it is best to confirm that
the staff understands that the attorney can see
the respondent upon request. Providing the
facility with a copy of the statute regarding the
respondent’s right to see their attorney may
be necessary.

Occasionally, a respondent will refuse to
meet with or speak to their attorney by phone.
For exammple, a respondent mayrefuse to believe
that the attorney has been appointed on their
behalf. Ifthisoccurs, the attorneyshould attempt
to contact the respondent again after a day or
two, when they may be more agreeable to a

conversation. If the respondent still refuses,
unlessthe respondentobjects the attorney could
talk to the respondent’s mirse or social worker,
who mayhelp facilitate a conversation with the
respondent. Rarely, a respondent may claim that
they have another attorney. In such cases, the
attorney should contact the court regarding a
substitution of counsel. A respondent may insist
on appearing before the court pro-se, in which
case the attorneyshould inform the court of the
respondent’s decision and motion the court for
an order terminating their appointment.
Finally, staff may atternpt to require that a
nurse or medical technician be present during
the attorney’s meeting with the respondent.
All meetings between attorneys and clients
are confidential. For safety reasons, it may be
appropriate for the door to the meeting room
be partially open, aslong as staffis not standing
outside the door within listening range.

Attorney’s Communications

with Respondent’s Family/Friends
Attorneys should be cautiousifrespondents ask
them to contact a relative, partner, or friend.
These individuals may misunderstand the at-
torney'sroleand not grasp that the appointment
endswhen the certification isterminated. Anoth -
errisk is that the respondent maylater become
upset with the attorney for speaking with the
individual and misinterpret the attorney's intent.
The best practice is for the attorney to explain
to the respondent that their conversations are
confidential, and that the attorney prefers to
only communicate with the respondent.

Objection and Request for Hearing

Unless waived, a respondent who objects to
certificationhas the right to a hearing before a
judge or jury within 10 days of the certification.?’
Jury trials are uncommon, because attorneys
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generally want to avoid further distress to the
respondent. While court hearings usually last
between 60 and 90 minutes, a jury trial can
last up to two days, which may be difficult for
someone experiencing a mental health crisis.

Under CRS § 27-65-111(1), the state must
prove by clear and convincing evidence that
the respondent is mentally ill, is a danger to
self or others, or is gravely disabled. There is
significant case law on what constitutes clear
and convincing evidence.*®

The respondent’s attorney must request a
hearing through the county attorney’s office,
and some counties require a written objection.
Mental health cases are not filed on ICCES,
and the cases are sealed. The respondent’s
objection can be to the certification and/or
medicationrequested by the treating physician.
The respondent may request a second opinion
from a doctor, who is appointed by the court
and who cantestify at the hearing.” The doctor’s
fee is paid by the state.

If the respondent objects to medication,
a copy of the physician's letter requesting an
order for the involuntary administration of
medication is usually included with the notice
of centification. Thisletter isseparate and more
detailed thanthe physician’s statement included
in the notice of certification and will request
medication in all formulations, includingoral
or intramuscular. The request may also include

blood tests needed to monitor the respondent’s
physiological response to the medication. In
some cases, a respondent may be willing to
stipulate to taking oral medication but not to
receiving injections. In such cases, the hearing
must proceed, as injectable medication is
only requested in cases where the respondent
has a history of poor compliance with oral
medication.

If a respondent agrees to one medication
but not another, the attorney can negotiate
with the county attorney, in tandem with the
respondent’s physician, to include medication
acceptable to the respondent. For example,
the physician may agree to an alternative if
a respondent experiences severe side effects
froma particular medication. Ifthe respondent
agrees to take the medication requested by
the physician and to submit to the necessary
bloodwork, nohearing isrequired. The county
artorney will draft a stipulation for counsel to
sign, and the court will enter anorder approving
the stipulation.

It is not uncommon for a respondent who
objects to medication to initially insist on
going to court but later change their mind
and stipulate. This is especially true for re-
spondents who decide that discharge from
the facility is a higher priority than waiting for
their hearing date. While the respondent may
request a hearing, it is not mandatory that the

respondent attend the hearing. Insuch cases,
the hearing will proceed, and the attorney can
cross-examine the doctor and other witnesses.

In rare cases, the physician may ask the
court for electro convulsive therapy (ECT). If
the respondent consents, a hearing may still
be necessary because some courts or parties
prefer a hearing before ECT is ordered. In a
contested hearing, the court must find that
drug treatments have been either of limited
success or unsuccessful before ordering ECT.
The county attorney must present evidence
about the type of ECT and where it will be
performed. Evidence rmust also include the risks
to the patient and the number of treatments
that the physician requests.

At the conclusion of the hearing or trial,
the court will issue an order. [Tthe certification
isupheld, the respondent must be advised of
the right to appeal at the conclusion of the
hearing. [f the state does not meet its burden,
the certification will be terminated and the
respondent will be discharged fromthe facility.

Client Consent

Ifthe respondent consents to the certification
and is taking medication consistently and
voluntarilywhile inthe facility, then no hearing
or stipulation is required. In rare instances, a
respondent may be certified without court-or-
dered medications.

C@LAP
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Additional Rights Durlng the
Evaluation or Certiflcation

Respondents subject to an evaluation, care,
or treatment have certain rights under CRS §
27-65-117, including sending and receiving
mail making private telephone calls, seeing

visitors, and keeping some personal posses-
sions, including clothing. Computer access
isnot provided, and clients are not allowed
tohave theircellphones. These rights may be
denied by the facility for good cause.

Emergency Medlcation
A treating physician mayadminister emergency
psychiatric medication to a patient for up to
10 days if necessary to protect the patient
from inflicting immediate and serious harm
to themselves or others, orto prevent the
immediate and imreversible deterioration of the
patient due to a psychotic episode. Facilities
do not give notice to a patient s attomeythat the
patient hasbeen given emergency medication.
The justification for emergency medication is
that waiting for a court hearing would place
the physical well-being of the respondent,
other patients, or staff inimmediate je Dpnarc'ij,r.*1
While thiscanunderstandably be traumatic
for the respondent, sometimes their thought

process will improve once medication is ad-
ministered. Insuch cases, the attorney may be
abletohave more meaningful cormmunications
with a respondent, particularly one who was
delusional or hostile in prior conversations.

Termination of the

Short-Term Certification

The treating physician decides when to ter-
minate the respondent’s certification. This
is based on the physician’s opinion that the
respondent is no longer a danger to self or
others, or is no longer gravely disabled, even
though the respondent may not be functioning
at an optimal level. The attorney may be able
to assist the respondent with their discharge
plan. Forexample, ifa respondent ishomeless,
counsel can advocate for the respondent not
10 be released to a shelter and request that
the respondent’ssocial workerlocate suitable
housingand inquire about financial assistance
that may be available.

Once the respondent is discharged, the
physician completes a notice of termination
of involuntary treatment, which is filed with
the court and served on the parties.™ When
discharged, the respondent will be referred
to outpatient treatment, especially if the
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The justification
for emergency
medication is that
waiting for a court
hearing would
place the physical
well-being of the
respondent, other
patients, or staff in

immediate jeopardy.

23

physician recommends eontinuingmedication.
If the respondent is indigent, the respondent
canbe referred 1o a county mental health center,
such as WellPowerin Denver, Jefferson Center
for Mental Health, or Mental Health Partners
of Boulder.

Transfer of the

Short-Term Certiflcation

If the treating physician determines that the
respondent no longer needs to be hospitalized
but still needs treatment and is unlikely to
continue treatment voluntarily, the physician
will sign anotice of transfer, which is filed with

| COLORADO LAWYER | 58



FEATURE | TRUST AND ESTATE L AW

the court, The respondent will be tran sferred
to an outpatient mental health center, The
certification remains in effect and can sither
beterminated or extended at the end of the

three-rnonth period.

Extenslon of Short-Term Certiflcation
Ifarespondent’streating physicdan determines
that therespondent needs a ddifional reatrnent
after the initial three months, the physician
will file an extended certification for up to
an additional three mnonths*® Likethe initial
certification, ahearingiznot required unless the
rezpondent objects, The attorney continues to
represent the respondent during the extend ed
certification,

Long-Term Care and Treatment
If further treatment isneeded, a respondent's
treating physician may petition the court for
long-term care and treatment under CRS §
27-65-109, which iz for a six-mnonth period.
(The statute no longer refersto "certification.”)
The notice of respondent’s right to a hearing
s 30 essential that the statute requires two
notices—oneinthe petition itself and a sepatate
noticethatmust be providedtotherespondent
andtheir attorney, If a hearing is notrequested
within 10 days of the notice and thereisno
stipnilation, the court can enter an ex-parte order
forlong-term careand treattnent, An order for
long-term care and treatment can continue
for several years, renewing every six months,
Each time an extension is requested, the
respond ent’s physician mu ot certify to the court
atleast 30 daysbefore thelong-term certification
expiresthat an extension iz necessary, Fallure

to do sowill result in dismnd ssal of the petition,

Concluslon

While mental health certification iz not an
altemnative to conservatorship or guardian ship,
itis another option thatlawser s canrecommend
toclientzin appropriate circumstances. Knowing
when a mental health certification can be
initiated andunderstanding the certification
process will help lawyers better serve their
clients,

l':-;'!' Paula Constantakis Young iz an attorney with Paula Constantakis Young, PC.in Dean-
var. Her practice includes estate planning and estate administration, probate protec-
tive proceeding s, mental heakh, including certifications, inveluntary alcohol and drug
commitments, and impesiticons of legal disakbility. Young has lectured on Colorade
prebate and mental health lsw for CEBA-CLE and is a member of the CBA Elder Law
and Trust and Estate Law Sections. She is alse a member of the Jeffarsen County Bar Associa-
tien and the Wormen's Estate Planning Council—peonstanyoungi@ac] com.
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WOMEN'S ESTATE PLANNING COUNCIL HAS BEEN HONORED AS A 5-
STAR COUNCIL BY THE NATIONAL ASSOCIATION OF ESTATE
PLANNERS & COUNCILS (NAEPC)

* % Kk K K

NAEP

COLIAROBATE - ERUCATE - CLILTIVATE

Women’s Estate Planning Council (WEPC) HAS BEEN HONORED AS A 5-5TAR COUNCIL BY THE NATIOMAL
ASSOCIATION OF ESTATE PLANNERS & COUNCILS (NAEPC)

Denver, Colorado Qctober 10, 2022 -

The Women's Estate Planning Council (WEPC) has been recognized as a 5-5tar Council by the National Association of
Estate Planners & Councils as a part of the Leonard H. Neiman and Walter Lee Davis, Jr. Council of Excellence Award
program. This honor recognizes estate planning councils that have demonstrated a high level of achievement in areas
critical to a successful membership experience.

“The entire NAEPC family is looking forward to the award ceremony scheduled on Tuesday, November 15, 2022
during the 59" Annual NAEPC Advanced Estate Planning Strategies Conference in Fort Lauderdale, Florida. The estate
planning councils being recognized as 5 Star Councils provide a high level of member service and are contributing to

the success of not only their members, but to the estate planning profession and the community as a whole” NAEPC
President Julie A. Buschman said.

The Council of Excellence Award is named for two individuals who truly sought to strengthen the bond between
NAEPC and its affiliated councils during their terms on the board. Walter Lee Davis, Ir. served as president of the
association in 2008 and was instrumental in forming the Council Relations Committee, a group of volunteer members
who are charged with being a liaison between affiliates and the national association. Leonard H. Neiman served the
association as a board member for over fifteen years and worked tirelessly to gather information about estate
planning councils from around the country.

ABOUT WEPC

The Women's Estate Planning Council ("WEPC"), a no-profit organization in the Denver area, was created to promote
interaction between women estate planning professionals educationally, professionally, and socially. A group of
women from the financial service, accounting, and legal areas came together to form the first Women's Estate
Planning Council in the Denver area in February 1995. From a small group of a dozen women, membership has grown
to owver 90 professional women and men working in the estate planning field. The council is a member of the National
Assaciation of Estate Planners & Councils, the leading professional organization for estate planners, which provides its
2,100" Accredited Estate Planner” designees and over 275 affiliated local estate planning councils and their 30,000
members with ongoing education and a forum for professional networking. For additional information contact: Board
President, RaOwin Young Krizan at 303.876.7662 or ryoung@younglawgolden.com.
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ARE YOU LINKEDIN?
JOIN THE WEPC LINKEDLN GROUP - WWW.LINKEDIN.COM

This is a private group, viewable only by WEPC members.

It's a great forum to connect with other WEPC members outside of the

monthly meetings.

We encourage you to start a discussion, ask a question, request referrails,

or post an article of interest to the members of WEPC.

Please use this site to share our collective knowledge and experience, and

help WEPC continue to grow.
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